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Al 2 Z Fdda 3 7|9 =] EAA
A1 2 FFe] Z9

#dF3L(pop—up advertisement) &, o] 27 54§ FHo|AE dH F
1 ol Mz A sk VIHoR, FHolA e F&she= £toly thE )
Ho] A 2 o]Fsl= Atolo] AFow FuAo] UEHER AREAE S d
© FE BA Hof vy Fael vls| FHREZE F=A YEhue JloR® o4y
A k! #FAFS AFE 2396 Y d9 AW FS rHoeEN AF
H AMRAMEE Stolw BFHFILE = Tl Al sk, FHSFE AREAEO]
TG s =Yy Ay B
stAl FomM d#f AolES] SYPAE AR uAS oA He AUt

7% gk

At oz FFarsel Yedes sk TRIMUSS T8 of=4
o] (adware) &= AFtolglo] (spyware) 2t F-E2=0], ojEdoj= AMEALE
o AHgE7IE sl vhE X ES el Y AdEH 1 22I9S o
2rg o A gErsdy. dd geRsd of=dols AHFEH ARA
o] AR HlYkE FAstal 1 JRE B (Ad Server) ol BUlFH, FaL
M= ARGARS] =7F IE UL ARESa 9 A8 71 E Sl 23S

o AbgAFe] ARl FYFILE BujA doht

Y olg 9, AAE=E 225,

0 Hgz “QEudAtelAe AmHAd FAE”, AAEA 2P A8735.(2005. 10.),
44—-454,

11717199, “E&o]] ¥u}(Troijan Horse) H3FA &7] %% (Pop—UP) o] tfj st
A 9 BAAAAGR Y o5t fA”7, A A AL 21§ A88%, 2005. 1.
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(Advertiser) 7} #A =] . AHEFGAE 12 AXZE o] o =99
= At o5 FaFEoA P 7H(Advertising Space)’ S #Hulso g

o}
ol 04 MES 44E WEOR WL drh UgoR FumFEe
o}

Aol AE Y AHAS Fueta, Pri ojuso] Lz o] AFE Al

A7 ol| SuE /9=y Buel ol BE QY u AEHE 4L o)g
stol AAYAZTE AL wstel 97] dAstel BYFAE ASFTHEIE

50l AHgAEo] AEM Fael AsALY Eddl FA4E YEEte] T Afel

Al Sl BIAFS FRF7F AF™e B =

[
il
ol
el
_0|L
s
[
o
o,
o
r o)

A 2 A =] 4

7199 =33 (keywords advertisement) 22 A Alo]Eo|x AMo]E 9]
gty HA Axrt o dhde] #hgA Furt REHES st Fu
ZIME gtk o E 5o vEEo] oAbe} A 7IY9EE A 3}

2 Erich D. Schiefelbine, “Stopping a Troijan Horse: Challenging Pop—Up
Advertisements and Embedded Software Schemes on the Internet Through
Unfair Competition Laws”, 19 Santa Clara Computer & High Tech. L.J. 503—
5049 (2003.5.) 77149, AAE=EolA AAE.

Bo)gegas rel AaYuett Solw AHgH L Qeh HAYRE B
QUEY 74 AP EE Fa Fasks Wi'oletn elstel vk 9= as e
AAY TS A%
(http://terms.naver.com/item.nhn?dirld=204&docid=25623)

T Qe Aog moly HAaAFuE fdAaF 719=E dYste WA
FolxaL, olyst FEe FuEF vhFi Qv =EEc] 719=dast
fol5 Fgato] AbgEa QQor®R B wmRod= J)gEgael A
3k Faehs AA St VY EFaEE o5 AFESE S



Wol Ol SIFAE F olAbsh BEE Fask e, ol 574
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AFolt BAE AR AgelAw B} wE2A: delN 254 giE
T2

AUz sk 719 ¥y (banner) Falsbs 2 7Y =F s o
of wg} CPCH#aet CPM3 1z EF¥ch!* CPC(Cost Per C
EHAOIE o] §xo] FaudEEYe] e FauHlE AFsteE HAew
UELAE F3 e XYAIA A AFe &3 F1 Fo AReEY A

Az & b wE Faw] WEes 1 5ASE gt o] wheho
&

= wE3E Vel wE gl Fa
(inventory: 3t AFo]Eo|A AAs 7|7+ U
22 Py S w P

= v

717F 5l 719 = N

e
o
kel
P
ftlo

IR =0 5 A8 el i A4 Aatelrt mEE= Faro)r] Wi
of, 7IE9 wiygart S8 Eo] v vhd, B4 Sl= dE=d

AL, 8 30~40%F o] A Fan g, A EHALO]

o
!l
Y
iy
S
]
s
M

ntd sy §J& ztoldl B JHo =z, g <
glo} so| AMEE| AMEsta glow, WA FaoA A= HlTE A
Eol7bal o Fu g = Un AR 39 Az wEw, 2007 3

ol AA AEdFIHE o 12 23119 Ao 0|23, o] F 7Ry

HWogtmolg g a7 (s wal), 2008 AE Gkl d3y A,
QI F 1 A=A ZTAA 2008. 6. 18. 184,
15 b p A} | http://100.naver.com/100.nhn?docid=759361



H]= 7,4849 o] g3st= Aoz vpepyir)tf
A 34 BABT @ 7SR BAR

FYE w Fa AN A Y= A]) Fol 2A3te] A

Aol ~a "l FAFAE Bl V1Yol VA Edas 5 JI9EE T
E 2}

g Ada gl vl Edas J9EE EE o
_‘|

O e YniAIg g3, 20079 QIEY Fan] 24 2 FGF oS, 2007. 12, 3-
59, St Ul o7, AAl=T A29H A AAL.

T oz, “AMGae] HA FA o] B3t A3 (The Study on the legal Questions
Of Internet AD) =3 2 FHAAYAINS FHOR" QY HE T A34%,
2006. 3.

10



Al 3 HHFAL B 719 =EF e diF v=e] =9

Al 1A FHFL D 7IAEFE FE v A

W Fdgare] whete] Ll ARk WA oF2 Holut

g, w=o] =gl #stolA s AAl JAEUNANAILS] 70.77%

ﬁ
2 AAG T = P2 (google.com) & olop|aA e F ALY pRL

Poog 5d ArgREAE JEY gaZreld S 3-dHY 4 v Tt
ds, = EvbelA Zﬂ%ié‘}% HAAA7 5, 75 HAEFA #ila’“’ﬂﬁ Al &
sh= Q}@EEZE’J A5 & s FEE ol &ete] B A sE 7EE ¢
9}\;}' 3_111701;(] Hohﬂﬁ] J.%_ ;H/\l-oi 6]— T;HZ-TIJ/}'——/ ‘g /\13]/\4 xha]j/d o%auy Law
& Technology A4¢# A535, Aedigw 7]<3 H AE, 2008. 11. #9349,
Yw, AR, Al93H.

Ao/ A7) 7R, “FF 10d - EY Al o] Hu, dA5A QEY
714}, 2008. 9. 8.4} #=x.

E 714 =2, 20083 7o) fFE 3 2 o)

I, APFRARG AL Blelo]=e wEw FhZo] AMAl AU AAAG AFE
70.77% % 29 oFF(18.65%) 5 t=dtcial dtoh

(http: //WWW.hankyung.com/newS/app/newswew.php?aid=2008090749891)
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Y3 8 AASGael thstel FEH WS ATl o] BAHE FHL
o] FAA 8 Y FHLNL T e M EORE ofuT AT

o] l=Alef gt AES RLE= o)

2. dF3 A" A

Ee olEYE Sg BEte] 20079 #al 1649 e FI 59 (total
advertising revenue) = 2%t} http://investor.google.com/fin_data.html #=.
2o s gael #AE FAHQ A okl vFe Adl oA Aty
R7|Z2 3o},

2 Aol et Awrs A A (The Federal Trademark Dilution Act)-<
Lanham Act Al43%(15 US.C. §1125)°] 2dxggS Fristes ¥4
(amendment) &2 ¢ ¥ 9t}
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7}. Washington Post v. Gator Corp. A%

GatorAb= g Y oke] RedwoodAlell f1xste] AAPEAANA S F<lst
T SAERA, AEUALEAENA ‘eWallet' o]ghs F5 ALZES o] (QIE Yl
A AdEoly ArlAE Fujstr] fste] B2 ID, Password 5& A%ste
T2 E AF3=d, eWalletol:= OfferCompanion®]| 2= ol =¢jo] =
2I%0]  Aglse] Stk Gatore 3 AW YPAEA AREAS
Websurfing %<5 EUYEsIL AREA7F /IEY Bep¢AE o] & ujnjt}
OfferCompaniong ZsA1A #FAF1LE AFsted, FAF1E] 4F
Aoll= ‘GAIN(Gator Advertising and Information Networks 53} o] 2h+=
o 7F YT

HE("|iE)E 2002, 6. 25. Gator7F 9152 51g glo]
of g2 IAIE FuE SHEIORAN YuER T FuE {5

olelE: A= e VIFE e A s FEAE ol st i
gt oolole il Jvar FAEH v=m SR A Yo dell #ddael

4 Washingtonpost.Newsweek Interactive Co. v. Gator Corp., No. 02—909—-A,
2002 WL 31356645. atx 1 (E.D. Va. 2002).

250J1:! o

http://fl1.findlaw.com/news.findlaw.com/hdocs/docs/cyberlaw/wpnigator716020
rd.pdf (2008 9. 30. ¥&)
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2.7. Fdosto 7y FAY} O

}. 1-800 Contacts, Inc. v. WhenU.com & Vision Direct, Inc. A}a27

(1) AR #A

931 WhenU.com2 ‘SaveNow 2} o =9o] X2 1308 o] &3lo] AlE
2ol HFE O BB TE HWHY $tth. ‘SaveNow'gh= X2 132 Qg
ARgAREO]l ¥ ek= URL, fARIEF A, #Ago] 4l flsoj#] 9] Y&
ZE g9 YR 2H tdEg st nuste] dxets g g £ae ot
FuFse] Fis Y AR YA she Wy oR HeE stk

A9l 331 Vision Direct, Inc.&= BF ZHEUAZE Ansts 3ALEA] A

_4

rlu
|

Z AABA U=d, ‘SaveNow' ZE 1ol AXFH AFEL ALEAE
o] Y112 YAtolEQl www.1800contacts.com®l| H%39S w, 19 FAA

2+ AHell, Ax Hel, Ax 343 W 7473 A 9] (unfair competition)

T Ol R wEEFA L Yuss AR dny SAE"Ee et

% http://news.cnet.com/2100—1023-983870.html (2008. 9. 30. )

2T 1-800 CONTACTS, INC., v. WHENU.COM and Vision Direct, Inc., 2003 WL
22999270(S.D.N.Y., 2003).

o, FuFEe AFE AHEAE 1 S8 Tl ol (el Y] Tl o]
e Bol3E w Faurt dEHEE T ¢ e AgE s Ao] opye, HaF
B AREAREo] 5 E AR JHH Y E dEstd ZE5EHE Fael A= Favt
E3tE o] 4%%‘ T UEF ot AYE Tt

2 Q9= wkAlol W AFE An] 2K S W (Anticybersquatting Consumer Protection
Act) & sttt 4L sholth

o
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UTHE ‘HEZ ] E 5] & (the initial interest confusion theory)’S | ®3s}
o] whenU.com? 4xd & At suse gl 22 W

a7l Faskalt.

30 =) f=Re
EEiUn

http://www.nysd.uscourts.gov/courtweb/pdf/DO2NYSC/03—10121.PDF

U aw, AZE Aee #BEs 9] T3 BHste] Hde dg AFE 4
o5l i SIAlEE GAY & HolA] oA stAY WMYsteE A AAE A e
© AL AZAY HEAAE AUAA G o] vk ol fxE dAlH el
sjgetA kom, #dFart 4l Al EE UAY Z Holx] oA shARE ¥
% (change) Al 71 A= EUTh= AellA 2278 A#te s =z 5 & ue
o2 d19 234 ALES FulE AL Halo sldskA] derty dskiTt.
%2 414 F.3d 400 (2d Cir., June 27, 2005).

BALELE http://www.internetlibrary.com/pdf/800%20v%20WhenU.pdf
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22 AeA7ls dYEe] A FxER o]Fofxl §IApe|ES] rwdl
Ak diss5olA 30
A olystr R AW EH (the Lanham Act)Are] AFE Q] ARgolzfa

3 Pdshgith? Ee WhenU.como] 1-800 $iARO]ES A<
AFFE AREARE S Aade] B LE H9= A 94 WhenU.como] A

Fohe Yol AnEe] FEES ASFHT U4 7] dEe] JEd Fael

=
julos
o
24
it
>,
N
rlr
po
rlo
=
oy
D
=)
c
(@]
@)
=
1o
ofd
=
N
iy
o,
L
(o]

t}. U—Haul International Inc. v. WhenU.com, Inc. AFA°°

(1) AR #A

A1+ ‘Uhaul'olgbs= A9 A Aoy, Uhaul.como|gl= ALl EE
93ta 93, 3= ‘SaveNow Bk X2 73O wjEzjo|t}, H X7

Poga F g BEY Yee g 2k

“A company's internal utilization of a trademark in a way that does no
communicate it to the public is analogous to a individual's private thoughts
about a trademark. Such conduct simply does not violate the Lanham Act,
which is concerned with the use of trademarks in connection with the sale of
goods or services in a manner likely to lead to consumer confusion as to the
source of such goods or services.”

e, Aseiganae AR Pa s wdstel i g P 5o
A mith Z AAWFEAALS () BAYLE XA OE

of FAIEI A T ALGAES ALE WAOIE o) geiel WAE Eotel
Zolgte A4S AW 2A7 gl A (D) #9327 vebd AFE &
A-AL 2238 AzZEef| Gt & 4+ S wEF 1A (fixation) Ho] A ko
A== 17 U.S.C. §1014 81E FFA st s 2AR ARAS HaAS

rlr

5 ‘M WWL 013} 7o Odc}a‘z} Ao dHAo] thaj A
4& 1 vt AHE 717bekeltr. 546 U.LS. 1033, 126 S.
A=A, 94 A A AQA L.

% 279 F. Supp.2d 723 (E.D. Va., September 5, 2003)

B o, A
Ct. 749., W33, A
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(2) g B

WA Yog A ¢4& 2003, 9. 5. 9119 F4S 5% J4ssit. 9
1o L A e, A AL detr] e 21 AAZ
CFEE Yo E AR Zo] AAlEojok sh=dl, Uhauld] ALOIE 9]l
FHFLE Hee A2 45 $AoA dEgAolHe] #Est Aol &
7b A AxE AREsta vty B7] ofg 91, ‘SaveNow’
A7 AT A EHAY A

x /\]-_g_fsggq oﬂ 3H%]-3]_;<] %15];]_1 1;\]3]_%]\1:]_'38 39

1o
kit
)
[-‘O
o K
)
il
)
=
ro,
H
o
kit
)
rO
o
24

3. 719531 #AY A

7h 719 =31 e S8 A

T gAY B2 http://www.internetlibrary.com/pdf/uhaul% 20whenu.pdf

Bowe B oNde wmo W9t Ao AA @Y 2248 ARE FAAL H) st
= A% otygta Hott. F, FHF i+ AFEHAAY dEUEs WA £ 3
ARk ol= AR HalE FAASHA Zow, AFEAe o' W&o FAEAAE 4
Fsbs A HIFE AREAbe] &2 glor, olet EE st Afole Al H
FH stde] FdE AZA & REEHe fAdo]A] fe FAle vE dEeHS
A uf with ALEAEO] AZAS FHasA 2 Aolgts ndAA AR Ao sttt

jE Hof ujFo] o]g} o] FAS E 4 o vkl HSkth
% Wells Fargo & Co., et al. v. WhenU.com, Inc.(293 F.Supp.2d 734 (E.D. Mich.,
November 19, 2003)) % Fd3t AEo|t}.
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(1) Playboy Entertainment Inc. v. Netscape Communication Corp. AFA
b AR A

3] 31 Netscape Communication Corp.s= XEHAIOIEES $-st1 =0,
‘playboy’, ‘playmate’E E&3l= 4500 7fe] EAE AAo]ES AJel e eh3]
ARl Al Feisklar, ofol weh QIE Ul o] 827t 9 FH Ao Al
Axde] dgetd el AAAA N U= AJde=Iis T shue] Wiy

Wk RAYAA FFPHOR I ANAINE EA S dolHe] tehtes

() e ad

A el 4 wjug el AAE]  ste]  AFE I
‘playboy’, ‘playmate’gti= ol & AbEst= A2 AFEe Abgo] ofy 1 91
= 9 dolE AN H o2 AL (descriptive use of generic words) 332

wolmz, Mur} Ane) JEE FANOE AHEEA ohlsg om0 A}

10 o)g} e Wl wike] talAE <AEY AFEAEe] A A6 19

AMlE P AL A Folt ANAE Py G A9 e

Hola, o= & AAel7t 4F Aulze EAeE oulg AL Yee ovis
o]
1

HH

Aol w, 3meh 3% Al Ao} wimle] QoAHE PAAEL ol F
PAEA Q4stn 99d Aol ohiek shiel FERA ANstdrty ni 2o o
% Btk tebsl, Wl Amel A xoHQl Zlolgl| o] A BAZ
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9l o7t AmEA AREHIGAL st At EF sl vk A
= YT ek | oy M e dAo] gl
Aol #atolz 9 wolo] Algom Amel AE Abo]o HAAe thEt &
S opZ]EIithe ol F¥ SAVE g9lem, Yo Exo] wivFare] <]ty
FuHe 243 gds] FEEAR oy e B olyet g 2 A Al
M AR B w3 2dEd @7/ diEY] wel oo el

F

oste] Aae] 4B/ £4HAE opsgtn BAFYALE o)) thatol
A

WU g3 7F 71 A (source) & HESHA EAIEHA] =

Aol Ag FRsAel EASRA g, advE 244

o FAF AR BA 9l
oA Mz gE Ao £EE FE gt FoNE A

’—‘Hcﬁi A8 Abgo] ies]
ARt YAFE A O] AFGof sttty B Z FAeta e g zh Qle,
Eldst 2 Hojeta AZET FAA, R A g o2 siA T A48, Aedsty
ARSk 9 =1 2006,, 2782791 Fx

"' 55 F. Supp. 1070(C. D. Cal. 1999). AelErjol Awyee BAL AYs =
5 4 ol& 7xE o wjyFa Abde] st Hxo ddolth. FuiF, “HAF
WA A ek A7, 6", o] AR o] delk QIEYl HA AMu|A AFF AR
Excite?} 43 33E 3 Al Estee Lauder, Inc.7} SEAZAAZ ol d+=
‘Estee Lauder’, ‘Origins’, ‘Clinique’ 52 7|9 E=Z AMEA =W Fragrance
Counter, Inc.2t= thE 3AFe] vy 3 a7F BAIEHES &= AP AS AlFskAt, ¥
37} Fragrance Counter, Inc. % Q&Y HA My~ AFGAQ] Excites A=
A% A7)g AbAo] At (Estee Lauder, Inc. v. Fragrance Counter, Inc. 189
Flﬁll 269 (S.D.N.Y. 1999)). 1¥4 Estee Lauder, Inc.2} Fragrance Counter,
Inc. (A= iBeauty.com)& % 22 7|95 ARESHH ¢712 FYstar, o]F
Estee Lauder, Inc.9} Excite® ©]&2E9| 73’—"47&01] s ZE 719 =E sk
Estee Lauder, Inc.9] #4F117F x5 3ol &l3ith
(http://cyber.law.harvard.edu/ilaw/mexico_2006_module_5_intercon.)

(2008. 9. 15. &)

2 354 F.3d 1020 (9th Cir., Jan. 14, 2004). =4 Q%o
http://www.internetlibrary.com/pdf/Playboy —Netscape —9th—Cir.pdf
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= H]E A 7 dojubr] Aol &%

S A AR, HE2PNEES AR BFEE good will(AE) S 3ol
2 43 FdEs A Bgu? AnAEe

AR ells ZeElo] oAzt obd AASIAEFEH AES Fldithe s 4
AR 2 Wb BAAE AHAES Al Al ER fR1Ek7] 98]
ZYo)RolALY] HEE AMgT o RN Zeo]HolAle good will(AlE) S F
FakAl o] gatdttal stk 12]al ‘playboy’ell gk A Azel A

Ehvbs= F 1 FollA 1 AA(source) S WES| AFEHA] oy 3t el 3t

-

(2) Geico v. Google Az
7hH AHA A

vl= X33 Al Government Employees Insurance Company (GEICO)
+ AWAES ‘GEICO’S} ‘Geico’e] AEAAZA BINFEFS dvlstr] 9
sto] 9o} B2 ARE AREst it die TES AUE T2 WAk
uf of AL Fa7F EA

Z
5
i A AU ENY And A&, FEE8AN, e st

3 oo t)sle] Berzon BAME HEEEFO]ES AW S Brookfield Communications
AR vldstEA, F olEe] mE Farr geetA 719 EE EE At
= M*JJrL o] githe S HAISE Afelx: E57teAd S s A9
T AoeE FEE 2yt

" 1:04cv507 (LMB/TCB) (E.D. Va. August 25, 2004)
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(b WA B

WA Yol A 92 2004. 8. 8. 729 AMAAe] BAALY] HAE
FaLel Geico®l Jx7F BAIEE Al diste] IAFEN SINbs 1S

i, olef A ¥ AL s E 1S skl ek

AAEFTE ANASE 20l Hol S BFY e dueFo
Agste R Batste] HEE A Aom B

Aol distel, & gL Pl FFED ol

it

o GEICOS®] 7327} #a1e] AlFolu YAEe|]| Zoit A9os 5764
S AT 4 AARE GEICOS] Ax7F ZA A o AAMATe] Z-ol7t
A Eg7bsAe] Adval BrledE SA7 EEEstithal & qlth

(3) Google Inc. v. American Blind and Wallpaper Factory A}z1*7

7 AP A

A RS http://www.internetlibrary.com/pdf/GEICO%20v%20Google.pdf

0 227} Geicox 2005. 9. 17. F3lstgl o, stalE 5 AAIE Aol disiAlE o
H A A kg,

47 Case No. C03-05340—F (N.D. Cal., March 30, 2005)
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2
o

American Blind and Wallpaper Factory: & % ®XA]

o] 5

[e)
py

) o
<

B

7 P+ AEA, ‘American Bind Factory’, ‘Decorate Today

—|—‘

)3

i
Iy

)

p e

H53Fa. 313 Decorate Today.com©]2h= $A}o]

T=< 2003. 11. 26. AHA1=2 Adwords FaLZ 2 13

o>
=
Rl 1o ic’
o>
o

o
Oft
30,
.—E ﬂil

!
| ‘American Blind and Wallpaper Factory’' 9] A EdS Hal|dtx] L=th=
Fels 7ok &FE AVIsksi=dl, ool American Blind and Wallpaper
Factory7} ¥FA= 2004. 5. 4. =< U= F=°] 919 AA AvAA
o Al ‘American Blind® &< ‘American Blinds' gt 7|9 % 7|Rke] H A3
IE dujeke dLVF AEA HE, A, FAAAAB N HFeria

FF AT,

o
RuN

i

O

(h Hede] aa

Ay EY o} BRAYHAE 2005. 3. 30. Playboy Entertainment Inc. v

Netscape Communication Corp. AFA2] #A|9daA o] #4S 243
WA =2 American Blind and Wallpaper Factory?] &3XE AFE3E 7o

2 2 5 gvtn wekakg

W 719 E3 e e A A

(1) Rescuecom Corp. v. Google Inc. AFz1%

b AR

¥ 34 AR hitp://www.internetlibrary.com/pdf/Google % 20v.% 20 ABWF.pdf
9 456 F.Supp.2d 393 (N.D.N.Y., September 28, 2006)

22



AFH ZRxol=dAzZA AFH Y, A" Ae st Qe
Rescuecom Corp.i= 19989 "= 53]F ] ‘Rescuecom’@]gt= ©|F o=
MBI AR 55 vk vk itk T"dH F20] olF AAYA Y =AM
of AbgeHAE FrRE dvigo =M, Bl AREAHE°] Rescuecom’ o] 2h=
o2 el AAskd AR ARl EVF YEt =71 @5y A=l
FIEE A= U8 A4S Al EQ 49 AEA "Haso] A4
ol YetyA FH <Atk Rescuecom Corp. 7+=9¢] ‘Rescuecom’®]g}= 7]
AES BAAANA wE=d Zlo] Axde Hs T A et

i skl

_|>~

m

(h e e

TEAWH Y-S 2006, 9. 28. F-=°] ‘Rescuecom’®|&t AH|ARE ©hX]
WAl A os AREsE AL 2ol il ARE AEolv &7,
= Ea ,Fare] ARgsATAY diFol 2Esh WH-A ARES &
U= #%% 90PE Lanham Actde] “JEe] A&l sl@eA] ohat
a0 A Ee] AR e Sl EkA] ofY sk o) M9l sgettia B S

il
=
©

oI

°0 gk QRO hitp://www.internetlibrary.com/pdf/Rescuecom.pdf

Ol gE Yl v 2

“Defendant's internal use of plaintiff's trademark to trigger sponsored links is
not a use of a trademark within the meaning of the Lanham Act, either, because
there is no allegation that defendant places plaintiff's trademark on any goods,
containers, displays, or advertisements, or that its internal use is visible to the
public.

Thus, in the absence of allegations that defendant placed plaintiff's trademark
on any goods, displays, containers, or advertisements, or used plaintiff's
trademark in any way that indicates source or origin, plaintiff can prove no
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e 719 el g AAa0e RS Pua vk
S

(2) Merck & Co. Inc. v. Mediplan Health Consulting Inc. AFz1°*
7hH AHE A

AAA o2 Frgd3st Aeks] ARl Merck & Co.i= Zocorghis & (3% Z4
~HE A A kRS AT MRSt Alx, FHES= 3|AMEA Zocorel
et AdEUS vl FFUT Jae vlm ARAE BPZIC R dh= A
e QY ok o R A0 A|FQ] Zocor W 1 generic versions
ettt Qi 9 a7t Zocorell tiE AN JYEE FAE Aol A
29 Helizbar skl

rﬂ

() e ad

facts in support of its claim which would demonstrate trademark use.”

? Rescuecom Corp.= ©] Ao aAidte] A #& Aol A2AW3 A Yo
74]’“ Zolth.

3 Eric Goldman, ‘Google Wins Keyword Lawsuit——Rescuecom v. Google’,
Technology & Marketing Law Blog, 2006. 9. 29.
(http://blog.ericgoldman.org/archives/2006/09/google_wins_key.htm, 2008. 9.

17. H]— )
' 431 F. Supp. 2d 425 (S.D.N.Y. April 7, 2006):
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WYL dubaiE] 15 US.C §1127(1)— (A Az ‘A A ALg'olgt
A A7 ARE B AS sty QEdH, 1Y ETFE AH RS A Ko

2 kowvg ol AxS AAA Algel dFEA Ptk FAEFI T
(3) Site Pro—1 Inc. v. Better Metal LLC A}z °°
hH AR A

A= AlolE, Y AAY & Ax-dulst= 3|Atolar, AlEy A=A
&kl 'SITE PRO 1'°]#hz xRS 53k dals fae] A
2 Hue AEd fARE AES 3 Qledl, AREAREC] ofs A A Al
‘Site Pro 1'o]#h= HA & =std, ofF AL HAAAI}o] 311
PYAFO]EQl www.bettermetal.com  ACJEE Y39 HAFol EQL
www.siteprol.com® .t} WA YER}EE 3Fith, o] Y= 1312 o] F
g A9k wdEy 15 US.C. § 10513 w&F9 (New York State

law) A XA Hall, 43439, sy ol sfdstrtar 33 o
() Hde #=

HAL Merck AFA 3} Rescuecom AFAolA] HolE H o] =glof ulg}

dut Ane FEE vae] FEeIG A, Fuel Agstavty ¥ &

YR HAL adwaredt FAF o] thale] thE 1-800 Contacts v. WhenU AFA9]

AAAR 7P m AEHATE HS HAISH AHA FHo|t}
http://blog.ericgoldman.org/archives/2006/05/merck_v_medipla.htm (2008. 9.
25. ")
% No. 06—6508 (E.D.N.Y. May 9, 2007)
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ore A R ARgel vl & 5 ot
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5

(4) FragranceNet.com, Inc. v. FragranceX.com, Inc. AbA°7

7h AR BA

Y3 FragranceNet.com, Inc.< ©o]&x=0o] 72 AMAX o] J3x

g J9Es ggstd FEo AEA YA dast e @ e ¢

79 ARE Hstu (AW EY 15 US.C. § 1125(a), 31A338F o)
(A EY 15 US.C. § 1125(), &4 =539l g (AW EH

15 U.S.C. § 1125(a)) 8ttt F431% 0}

(b W] A

I

EFHFAYH YL 1-800 Contacts AF1S

ARGk A QN A ARl didskA ko, V= 7=
mjuf e}l sl FxAl] HSE A ARdE (AW Buying for the
Home v. Humble Abode LLC, 459 F. Supp. 2d 310, 323(D.N.J., 2006),
Edina Realty Inc. v. MLSonline.com, Civ. 04—-4371, 2006, WL 737064
(D. Minn. March 20, 2006))<> 3% ‘A&7 A8 ‘E57HsA e A
THEEA ofystal @/ FHete] et s Weka kil dAls)

Uk T3 ‘passing—off ¢F #EE FAo| disiM = vt 1o ofgk A4

=+

°7 439 F. Supp. 2d 545 (E.D.N.Y. June 12, 2007)
% kA QBS http://www.internetlibrary.com/pdf/Fragrancenet.com—
FragranceX.com—EDNY.pdf
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A
ol adatr] feiMs AE, Aulae] dnl, vz, Fa 3 ddste] A
FE2 AgHor A8 A oFets AWAEYY 1S F58HA ohy

Rtk Aol HAA|Eojok &=
g, 7195 A4S Fsto] dojxl AAadate] Fauso Fart yeits 4
< g 71 =T a8d G 245 BAISH] Slete] AREE AT B
715 AH9+= d (Merck & Co. v. Mediplan Health Consulting Inc., 431 F.
Supp. 2d 425 (S.D.N.Y. 2006) (11 ECLR 375, 4/5/06)) &< 11 +=H=
=L 3

ol wekel WX AEE A BASS () U4
g5 AAF A= YYBS W ekt AAATe] 7))
93 WAt obd YuFEY PAolEst BAE £ YRS e AR

goz otk Aol ES FYA ALgel AL B 5 9
B A (Geico AR, () FaFE AAIER AAHE JAE AEF)

lr
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fleto] Qo] A7t AR EATHE Ay 719 =] wivl= 91 AR HA]
= viviets Al ER AR AdH ARgoldtal & 5 Slue A
(Buying for the Home v. Humble Abode LLC, D.N.J., No. 03—2783,
10/20/06), (i) wlebej1e} 22 fiF-2Ql A% AbEE AW ENL
AEAFEe dlEstthE Brookfield Communications, Inc. v. West Coast
Entertainment Corp. (174 F.3d 1036 (9th Cir. 1999) A2 =gof whe}
Axe ARl sigdta & 4 Atk A (Edina Realty Inc. v.
MLSonline.com, Civ. 04—4371, 2006, WL 737064 (D. Minn. March 20,
2006), (v) 3o 7E st 2uAbEelA =22 + 9= 7I8E #
=35k Zo]BE o o)A Ji1E &dst A4 sdsiA & ¢ sive " UG
Wentworth v. Settlement Funding LLC, E.D. Pa., No 06—0597, 1/04/07)
TE 1 E=AR 53 QIehY oud A5l e HYFuE
& & g3k A3kel JFeto] sk Zlo] oy
gk AT HAo] ®lFo| dFst] Fujsts ZololA, 54T JHEE

wats 19 EF T BEA By wolzts Adrt ek

=5

o?
s
N
flo
|
e
o
=
2, 1o
o,
o
It
X,
o
2,
K

U o= o EEvbeAdel lva & 4 gluke Adl (Geico AR, () Wl
Elef 29 #H #FAl Brookfiled Communication AbAA A& E ‘F
A Z % 0] 2 (the initial interest confusion theory)’& 2 €3}o], A4 FujA]

oA EFol dvtal & e AR LvjAbEe] TS GARIER

oM AuP A MYL AT Playboy A A wAL W)
=AE AAISHo] glo] AR E AFESFSITE HokT,
60 http://www.linksandlaw.com/adwords—google—court—usa—greico.htm
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4B good wille] FFHA o] &
HoAth= AolA EE7tsde o T i ®e ds) (Playboy AR
g2 w7, (i) gAATe] o T gase 548 udg o
s7bsAdel vt & 4 gl A (J.G. Wentworth v. Settlement

o
x

Q¥ = FAAA 7IJER ARG

Lo
r‘L e

(ot

Funding LLC, E.D. Pa., No 06—0597, 1/04/07°%) o] t}ekstA vetya
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A2 2 FHAFL D 719=Fae] di = =9
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2 3y AL the} 2rh(Lanham Act § 1114 (1)).

(1) Any person who shall, without the consent of the registrant

(a) use in commerce any reproduction, counterfeit, copy, or colorable
imitation of a registered mark in connection with the sale, offering for
sale, distribution, or advertising of any goods or services on or in
connection with which such use is likely to cause confusion, or to cause
mistake, or to deceive; or

e () e

shall be liable in a civil action by the registrant for the remedies
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(2) HZBAAFE0]E (the initial interest use theory) %
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Polaroid Corp. v. Polarad Elecs. Corp. AFA A A|AE ZEZo]= 7] (Polaroid
Test £+ Eight—Factor Test) £+ A29AW3dA+H A2 AMF Inc. v. Sleekcraft
Boats AbdolA  AAlE  Sleekcraft 24 (Sleekcraft Factors)”7} AMgE =4,
Polaroid 7]5oA Alg¥E 24258 (i) 91 AE 7ok (Strength of
plaintiff’s mark) , (ii) ¥} 31 %3] AL o7 (the degree of similarity of
the marks), (iii) Folvk AH] 28 FAHd (the proximity of the products or
services in the marketplace), (iv) $F GAR7F ©h& FARRES] A4k glelef| 71o] &
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significant market difference), (v) A% A}o]9 AAZ4 ZF9 A oF, (vi)
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ALY Ee FAAJA FRe EF57sA dRIE did AAE 8-S =9
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M= 3], 2004, 10.
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81 «Confusion in Cyberspace: Defendmg and Recalibrating the Initial Interest
Confusion Doctrine”, Harvard Law Review, May 2004.

82 Grotrian, Helfferich, Schulz, Th. Steinweg Nachf. v. Steinway & Sons, 523
F.2d 1331 (2d Cir. 1975).

9 818 F.2d 254 (2d Cir. 1987)
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kel
e

AR Aol wAEEE e 7 dvka rAdE e ok (Lanham

Act §43(c) [15U.S.C. §1125(c) §1127]).%

2 34| 14e v 3 2} (Lanham Act §43(c) [15 U.S.C. §1125 (0)].

(c) Dilution by blurring; dilution by tarnishment

(1) Injunctive relief
Subject to the principles of equity, the owner of a famous mark that is
distinctive, inherently or through acquired distinctiveness, shall be entitled
to an injunction against another person who, at any time after the owner’s
mark has become famous, commences use of a mark or trade name in
commerce that is likely to cause dilution by blurring or dilution by
tarnishment of the famous mark, regardless of the presence or absence of
actual or likely confusion, of competition, or of actual economic injury.

(2) Definitions

(A) For purposes of paragraph (1), a mark is famous if it is widely recognized
by the general consuming public of the United States as a designation of
source of the goods or services of the mark’s owner. In determining
whether a mark possesses the requisite degree of recognition, the court
may consider all relevant factors, including the following:

(1) The duration, extent, and geographic reach of advertising and publicity
of the mark, whether advertised or publicized by the owner or third
parties.

(ii)) The amount, volume, and geographic extent of sales of goods or
services offered under the mark.

(iii) The extent of actual recognition of the mark.

(iv) Whether the mark was registered under the Act of March 3, 1881, or
the Act of February 20, 1905, or on the principal register.

(B) For purposes of paragraph (1), ‘dilution by blurring’ is association arising
from the similarity between a mark or trade name and a famous mark that
impairs the distinctiveness of the famous mark. In determining whether a
mark or trade name is likely to cause dilution by blurring, the court may
consider all relevant factors, including the following:

(i) The degree of similarity between the mark or trade name and the
famous mark.

(i) The degree of inherent or acquired distinctiveness of the famous mark.

(iii) The extent to which the owner of the famous mark is engaging in
substantially exclusive use of the mark.

(iv) The degree of recognition of the famous mark.

(v) Whether the user of the mark or trade name intended to create an
association with the famous mark.

(vi) Any actual association between the mark or trade name and the famous

4 4



717039 A=, Gi) A Fauel AR 7139 A=, (Gv) EA7F AREE
APAAL] AA WL, (v) EAVE ARRE AFEoIU AMulAE 9 A
BE, (vi) ANGY D ARA EA LKA} FaAE ARESE Aol of
ANA A&, (viD) A3AF 9t FUAFAF BA ARl A 9 W9, (vii) &
A7k 1881 9 19054 Well FHA=A e F5dFd s5HA=
A oRZ n#sESE FYsta itk(Lanham Act §43(c) [15 U.S.C. §
1125 (o) (2) (A)]). o5, FAE (fair use) ol dlFst= A5, v HE
U o=, AR vt Abge Afes Mg sidsiA getha
o} (Lanham Act §43(c) [15 U.S.C. §1125 (0)].*

ﬂJ
=

s}

mark.

(C) For purposes of paragraph (1), ‘dilution by tarnishment’ is association
arising from the similarity between a mark or trade name and a famous
mark that harms the reputation of the famous mark.

93 Community Federal Savings & Loan Ass’n v. Orondorff, 678 F.2d 1034 (1 10

Cir. 1982). 44z, AAA LAY, E&EAE 2004, 569l A&

N AE xRS eI 2k

(3) Exclusions

The following shall not be actionable as dilution by blurring or dilution by

tarnishment under this subsection:

(A) Any fair use, including a nominative or descriptive fair use, or facilitation of
such fair use, of a famous mark by another person other than as a
designation of source for the person’s own goods or services, including use
in connection with[d
(1) advertising or promotion that permits consumers to compare goods or

services; or

45



‘A2 3Ao] WA A (actual dilution)’S ¢J=3dlojof bt
Ao A Eelst BAE Tl wet, FAGEHIANTA) T2 sHdEH3
(2004. 404 R M-S 278t s AEskdvr. FA] tiEE o
2006. 10. 6. 2€¥+3]1](2006. 3. 8.) ¥ s3] 9] (2006. 3. 25.) oA 7}
A A3 shi A 7)1 < (Trademark Dilution Revision Act of 2006,
o]a} “TDRA’) | Aol wtz} TDRAZF HEF Tt TDRAY: ¥ 2¥

48 s BY B ohel AFHOR AS] sl AU A5 T

o2 JAs¥Y. 28]la TDRAY: 2Eg o ok} (blurring) 2 <13 33l
Wk opyet AdEe o] &40 Qg 3 (tarnishment) & 314 3912 -4
A HFO R WAt AnEAte] BHeE AFgeldth. =3 TDRAE xd

o] AF7F AlstE R = g, v o] 7| (nominative) =< 7|
%A (descriptive) @1 AFro]go] X T = FAO|E (fair use) 1S HE

5] SHACES

W #1981 8 719 E=ERe I4389 T 7

FAYuEt AnEol 22w YaolEe] omE 1§ A AU

i

(ii) identifying and parodying, criticizing, or commenting upon the famous
mark owner or the goods or services of the famous mark owner.
(B) All forms of news reporting and news commentary.

(C) Any noncommercial use of a mark.
P = 79 FA, AALFAED, SHAR 2008, 426—427H.
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Hol QohY g ETel wEw, () AE, s, 87, #3537 Pas
of (i) A OR wol, olF 5& Agatel (i) £5S AT & Ax
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A AR (use in commerce) ol dFH = o] Al oo stk I
g A Feiu Aol A vk v kAR, Fga 9 7
AeFdart B FARARBAE 7T 7 A AR AL sk,

a9 BES 2AE 5 Qe F9el sFesAel dalAE kA E =elt

g3 elel sdaty] s
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G AEEA 52 olgett A9t

s

jutol

jus

T m o A= BEW (common law) = ZF F(H) 9] F (UHE) o osiA =7t

HEEo] erprt Aano] AH e AdWHoRE AAEHAEA FAABATAY o

o] A9 AxHel FFEATt stvh. AAd=E, dAA, 4714,

¥ ad e e 215 US.C § 1125 (a).

(a) Civil action

(1) Any person who, on or in connection with any goods or services, or any
container for goods, uses in commerce any word, term, name, symbol, or
device, or any combination thereof, or any false designation of origin, false
or misleading description of fact, or false or misleading representation of
fact, which(

(A) is likely to cause confusion, or to cause mistake, or to deceive as to the
affiliation, connection, or association of such person with another
person, or as to the origin, sponsorship, or approval of his or her goods,
services, or commercial activities by another person, or

(B) in commercial advertising or promotion, misrepresents the nature,
characteristics, qualities, or geographic origin of his or her or another
person’s goods, services, or commercial activities,

shall be liable in a civil action by any person who believes that he or she is or
is likely to be damaged by such act.
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Abstract

Study on the illegality
of pop—up and keyword
advertisements 1n terms of
trademark infringement and
unfair competition

Kumsun Kim
College of Law
The Graduate School

Seoul National University

Nowadays, the market for pop—up and keyword advertisements is
expanding vigorously. However, the increasing prevalence of pop—up
and keyword advertisements has brought with it interesting issues
related with trademark infringement and unfair competition because
many advertisers take advantage of famous registered trademarks or
marks indicating goods or businesses to trigger their pop—up or

keyword advertisements on the internet.

The most active arguments on this issue are being developed in the

United States of America. But the decisions of the U.S. courts are split
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on the illegality of pop—up and keyword advertisements in terms of the
Lanham Act. The Lanham Act requires (i) use of trademark in
commerce in a certain way and (ii) likelihood of confusion in
determining trademark infringement. The most critical issue 1is
whether those advertisements fall into the concept of ‘use of trademark’
under the Lanham Act. Since the Lanham Act defines the forms of the
‘use of mark’ and it could not expect the use of trademark in cyber
spaces, questions arise whether employment of others’ trademarks for
internal algorithm to show certain pop—up or keyword advertisements
on the internet is included in the scope of the ‘use of mark’ under the
Lanham Act. Recently, so—called “the trademark use theory” appeared
on the stage and is gaining traction in the U.S.A. The theory criticizes
the caselaw focusing on consumer confusion rather than the use of the
trademark itself in determining trademark infringement. The theory
explains that the ‘use of mark’ is a prerequisite requirement of
trademark infringement, and therefore it should be reviewed firstly over
the consumer confusion requirement. The supporters of the theory
stress that a mark should be used in a way to identify its origins in
order to conform to ‘use of mark’ under the Lanham Act. Accordingly,
they say that use of the others’ marks for the pop—up and keywords
advertisements does not constitute ‘use of mark’ under the Lanham Act
as long as the advertisers do not employ the others’ marks in their own
advertisements because others’ marks are not used in a way to identify
the advertisers’ own goods or services in that case. But if a certain

mark regarding pop—up or keyword advertisements is used in a way to
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identify origins of the relevant advertisers’ goods or services and
additionally has caused likelihood of confusion, they say that it
constitutes trademark infringement. And the related search engines
are also likely to be indirectly liable if their business models are

developed to promote those infringements.

In Korea, there is not much legal discourse on the illegality of pop—
up and keyword advertisements compared to the U.S.A. However,
recently the Seoul High Court determined that certain software which
inserts keyword advertisements in the margins of a web site or replaces
the original advertisements does not ‘use’ the plaintiff’s business mark
and therefore does not constitute unfair competition. Instead, the court
concluded that the distributor of the software is liable under the Civil
Act because it interfered with the plaintiff’s business unfairly by fee—
riding off of the goodwill of the plaintiff. The decision is very
interesting because it suggests a way to regulate certain types of
internet advertisement, i.e., via prosecution under the Civil Act and
might be referred to regulate some pop—up and keyword

advertisements.

The current Korean trademark law and ‘Unfair Competition Prevention
and Trade Secret Protection Act’ also require ‘use of mark’ in
determining trademark infringement and unfair competition. In addition,
the Korean trademark law defines the forms of the ‘use of trademark’.

However, it is dangerous to stretch the meaning of the ‘use of

135



trademark’ because criminal punishment could be inflicted to trademark
infringers. It is interpreted that the ‘use of mark’ means a certain mark
should be used to identify the origins of the relevant goods or services.
According to this interpretation, it 1s difficult to say that pop—up and
keyword advertisements are violating the trademark law and the ‘Unfair
Competition Prevention and Trade Secret Protection Act’ as long as the
advertisers do not employ the others’ marks in their own
advertisements because others’ marks are not used to identify the
advertisers’ own goods or services in that case. But if the advertisers’
advertisements interfere with the mark owners’ business unfairly by
fee—riding off of the goodwill of the mark owners, it could be regulated
as a tort under the Civil Act. On the other hands, if a pop—up and
keyword advertisement includes others’ marks in a way to identify the
origins, the advertisements are likely to be regulated by trademark

infringement or unfair competition.

Keywords : pop—up advertisement, keyword advertisement, trademark
law, unfair competition, use of mark, likelihood of confusion, initial

interest confusion

Student Number : 2000—22076
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